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BIiLIMSEL ETiK BILDIRIMi

Doktora tezi olarak hazirladigim “Islam Hukuku ve Tiirk Medeni Hukukunda Hileli
iflas: Karsilastirmah Bir Cahsma ~ adli ¢calismanin Oneri asamasmdan sonuglandigi
asamaya kadar gecen siirecte bilimsel etige ve akademik kurallara 6zenle uydugumu, tez
icindeki tiim bilgileri bilimsel ahlak ve gelenek ¢ercevesinde elde ettigimi, tez yazim
kurallarma uygun olarak hazirladigimi, bu ¢alismamda dogrudan veya dolayli olarak
yaptigim her alintiya kaynak gosterdigimi ve yararlandigim eserlerin kaynakc¢ada

gosterilenlerden olustugunu beyan ederim.

Hasip ARKAVI
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OZET
ISLAM HUKUKU VE TURK MEDENi HUKUKUNDA HIiLELI

IFLAS: KARSILASTIRMALI BiR CALISMA
Hasip ARKAVI
Doktora , Temel Islam Bilimleri
Tez Danigsmani: Prof. Dr. Osama AI-HAMWI
Ocak, 2025 - 252 + xi Sayfa

Hamd alemlerin Rabbi olan Allah'a mahsustur, salat ve selam peygamberlerin ve
elcilerin en sereflisi iizerine olsun. (Bu bdliimii, teknik olarak cikarsan iyi olur. Ozette
olmaz. Yine de sen bilirsin)

Fonlara saldir1 suglarinin, mali haklara yonelik bir tehdit, islemlerin yasal
diizenlemesinin ihlali ve bireylerin faaliyet iirlinlerine sahip olma haklarmm mesru ve
yasal olarak korunmasmna yonelik bir saldirtya yol agmasit nedeniyle toplumun
giivenligini ve ekonomik sistemlerinin istikrarmni etkiledigine stiphe yoktur.

Hileli iflas kararmmin Tiirk hukuk ve ictihadindaki durumunun ayrintili bir sekilde ele
alinmasi,_giderek ciddi bir ekonomik sorun haline gelen bu meselenin hukuki
boyutlarmin da detayl bir sekilde incelenmesi gerekmektedir. Zira hileli iflas davalarma
iligkin prosediirlerde ¢ok Onemli yasal bosluklar ve kanuni eksiklikler goze
carpmaktadir.

Ticari ve ekonomik hayattaki 6nemi, bu sugu tanimlamak, sinirlarmni ve ozelliklerini
belirlemek ve bu sucga karisanlarin takip edilmesinde yardimci olacak bir kaynak
olusturmak tizere bu konuyu se¢tim. Boylece Tiirk hukukundaki ilgili cezai hiikiimlerin
ne 6lgiide uygulandigini ortaya koymak ve incelemek miimkiin olacaktir.

Arastirma esnasinda Betimsel analitik karsilastirmali yontem takip edilmistir. Bu,
planda yer alan konularin belirlenip incelenmesi hususunda arastirmamiza en uygun
yontem olarak benimsenmistir. Arastirmamizin bashigi da bu dogrultuda netlesmistir:
“Islam Hukukunda Hileli iflas ve Tiirk Hukukunda Karsilastrmali Bir Calisma”.

Giris, bes bolim ve sonuctan olusan caligmada, hileli iflas sugunun tanimi ve diger
fonlara saldir1 suglarindan ayrildigi noktalara yer verilmistir. Islam seriat1 ve Tiirk
hukukunda hileli iflas suguna iliskin hukuki hiikmiin vurgulanmasi, sugun olusmasi i¢in
karsilastirmali  hukukun gerektirdigi hileli yontemlerin belirlenmesi, ayrica seriat
ictihatlar1 ve Tiirk hukukunda hileli iflas suglar1 i¢in dngériilen cezalarmn tespiti, hileli

iflas suglarryla miicadelede asil islam hukuku ictihatlarnm 6nceliginin dogrulanmasi;



ceza davasini olusturmak, kontrollerini ve bilesenlerini tanimlamak, seriat tarafindan
ongoriilen cezalar1 agikliga kavusturmak; bu sugla miicadele i¢in Tiirk yasa koyucu
tarafindan ongoriilen usulleri ortaya koymak, bu sucun azaltilmasma yonelik ¢oziimler
bulmak, hileli iflas suglartyla yilizlesmeye katkida bulunmak, muhtemel tehlikelerine
kars1 uyarida bulunmak ve iilke fertleri arasinda hukuki farkindalig1 artirmak, hileli iflas
sugunun bulunmadig1 karsilastirmali kanun metinlerinde tanimlanan diger hile
yontemlerini tespit etmek.

(Buradaki son ciimleyi sildim. Yukaridaki paragrafi soyle diizenlesen ¢ok daha iyi olur.
Giris boliimiinde su konular ele alindi. Birinci boliim, .... Ikinci bdliim... Sonug
boliimiinde de konu hakkinda su hilkkme varilmistir: gibi...)

Arastrmamizin Sonug¢ boliimiinde su tespitlere ulasilmis ve asagidaki Oneriler dile
getirilmistir:

- Islam hukukunda hileli iflas sugu, alacaklilar ile digerleri arasinda agiklama yapma
yiikiimliiliigliniin getirdigi gérevin ihlalidir. Taraflar arasinda isleyis ile ilgili bir i¢ gorii
bulunmasi gerekir. Bunun ihlali, yani gizlilikk ve sir barmmdirmasi, fakihler gore
aldatmanin ortaya ¢ikmasma yol acar.

-Hileli iflas sucunun, maddi, manevi ve hukuki olmak iizere ii¢ temel unsurunun
bulunmasiyla hileli iflas unsurlar1 olusur.

-iflas sugu, hareket sayisi itibariyla iradi, sekli itibariyle icrai, ani ve sabit,
uygulamasmin devam edip etmedigi, devam eden Onemi itibariyla da siirekli ve
hareketli bir sugtur.

Ele aldigimiz karsilastirmali hukuk sistemleri, hileli iflas suglariyla miicadelede
mekanizmalarm1 ve diizenleyici vizyonlar1 gelistirmisler; c¢esitli ilerleme ve
asamalardan gecerek, bu tiir suglarin tehlikeleri ve bunlarla miicadele mekanizmalar1
hakkinda derinlemesine bir vizyon ortaya koyan diizenleyici bir yaklasima gelmislerdir.

Sonug boliimiiniin ardindan arastirma kaynaklari ile teknik indekslere yer verilmistir.

Anahtar Kelimeler: iflas, Hileli Iflas, Konkordato, Tasfiye, Bor¢lanma.

Vi
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ABSTRACT
FRAUDULENT BANKRUPTCY IN ISLAMIC JURISPRUDENCE

AND TURKISH CIVIL LAW: A COMPRATIVE STUDY
Hasip ARKAVI
PH.D., Basic Islamic Sciences
Thesis Supervisor: Prof. Osama AI-HAMWI

January -2025, 252 + xi Pages
Praise be to God, Lord of the Worlds, and prayers and peace be upon the noblest of the

prophets and messengers.

Crimes of assault on funds undoubtedly affect the safety of society and the stability of
its economic systems, as they lead to the threat of financial rights, disruption of the legal
regulation of transactions, and aggression against the legitimate and legal protection of
individuals’ rights to own the fruit of their labor. This research provides a detailed
explanation of the ruling on fraudulent bankruptcy in Islamic jurisprudence and Turkish
law, and presents an overview of the procedures followed in addressing this crime,
which has become an increasingly serious economic problem that must be studied in a
legitimate and legal manner. It also explains the shortcomings of positive laws in
activating procedures related to fraudulent bankruptcy cases. This research was chosen
due to its importance in commercial and practical life, to help address this crime,
prosecute those involved in it, and determine the extent to which penal provisions are

applied to it in Turkish law.

The research followed the descriptive, analytical, and comparative approach as the most
appropriate approach to the subject of this research. This research aims to identify and
study the topics included in the plan. This research is entitled: (Fraudulent
Bankruptcy In Islamic Jurisprudence And Turkish Civil Law: A Comparative
Study).

The study, which consists of an introduction, five chapters, and a conclusion, defines
the concept of fraudulent bankruptcy, distinguishes it from other crimes of assault on
funds, highlights the legitimate ruling on fraudulent bankruptcy in Islamic law and
Turkish law, identifies the fraudulent methods that comparative law requires for the
crime to occur, and specifies the penalties prescribed for fraudulent bankruptcy in

Islamic jurisprudence and Turkish law. It also verifies the precedence of Islamic law in



addressing fraudulent bankruptcy crimes, establishing their origins, defining their
controls and components, and clarifying their legally prescribed penalties. It also
verifies the procedures stipulated by the Turkish legislator to address this crime, find
solutions to reduce it, contribute to confronting fraudulent bankruptcy crimes, raise
awareness of its seriousness, and spread legal awareness among the people. It also
identifies the fraudulent methods specified by the texts of comparative laws, without
which the crime of fraudulent bankruptcy does not exist, and the act of seizing money
cannot be described as fraud without these methods and techniques being present in the
facts of the penal case.

The conclusion outlines the most important findings and recommendations, including:

Fraudulent bankruptcy in Islamic jurisprudence is a breach of the duty of disclosure
between creditors and others. Breach of this duty involves concealment, which is the

meaning of misrepresentation according to jurists.

The crime of fraudulent bankruptcy requires the presence of its three elements: material,
moral, and legal.

The crime of bankruptcy is optional in terms of the number of actions, executive in
terms of form, sudden, and fixed, whether its execution continues or not, continuous,

and transferable in terms of its ongoing importance.

The systems in comparative law have gone through steps in which their mechanisms
and organizational visions in combating fraudulent bankruptcy crimes have developed,
and they have come in an organizational approach that reveals the in-depth vision of the

dangers of this type of crime and the mechanisms to confront it.
Finally, the research includes technical indexes and a list of references.

Praise be to God, Lord of the Worlds, and prayers and peace be upon our Prophet

Muhammad and his family and companions.

Keywords: Bankruptcy, Fraudulent Bankruptcy, Composition To Prevent Bankruptcy,

Liquidation, Insolvency.
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