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TELiF HAKLARININ MiLLETLERARASI HIMAYESiNiN TEMEL PRENSIPLERI
(Sempozyum Bildiri Ozeti)

Fikri mulkiyet hukukunun konusunu olusturan urinlerin temel 6zelliklerinden biri, Glkeler
arasindaki cografi ve siyasi sinirlara takilmaksizin diinya Gzerindeki bitiin topraklarda tedavil
kabiliyetine sahip olmalaridir. ilim, edebiyat, musiki, giizel sanat veya sinema alanindaki eser
bir kez alenflestiginde, bu eserin kisa siire icinde diinyanin herhangi bir (ilkesinde kullaniimasi
veya ondan cesitli sekillerde istifade edilmesine fiziki tedbirlerle engel olunmasi mimkin
degildir veya bunu saglamak son derece zordur. Bu olgu bulus, marka ve tasarim gibi fikri
mulkiyetin diger konularinin uygulandigi mal ve hizmetler bakimindan da gegerlidir.

Fikri milkiyeti koruyan ulusal normlarin tatbikinin ait bulundugu devletin topraklariyla sinirh
olmasi, ulke hudutlarini kolayca agsma kabiliyetine sahip fikri mulkiyete konu mal ve
hizmetlerin baska Ulkelerde hukuki himayeden mahrum kalmasina sebep olmustur. Bunun
sonucu olarak Batida sanayi devrimi ile birlikte tretimin yani sira mal ve hizmetlerin naklinde,
dagitiminda ve dolasiminda kaydedilen gelismeler, devletleri, kendi Ulkelerinin ve tebaasina
ait fikrl malkiyet Grlinlerinin baska tlkelerde korunmasini saglamaya yonelik olarak iki veya
¢ok tarafli anlagsma ve s6zlesmeler yapmaya mecbur birakmistir.

Bu climleden olarak 19. Yizyilin son ceyreginde fikri milkiyetin kiresel ¢capta korunmasina
hizmet edecek ilk milletlerarasi sozlesmeler kabul edilmeye baslanmistir. Bunlarin sinai
milkiyet alanindaki ilk 6érnegini, 1883 yilinda 11 devlet tarafindan Paris’te imzalanan Paris
Konvansiyonu teskil eder. Paris Sézlesmesi patentler, faydali modeller, tasarimlar (sinai resim ve
model), fabrika ve ticaret mallari, ticaret unvanlari, cografi isaretler ve haksiz rekabete iliskin konulari
dizenler. Ancak teblig konumuz telif haklaridir.

Telif haklarinin milletlerarasi himayesi igin kabul edilen ilk diizelme, 1886 tarihli Edebiyat ve
Sanat Eserlerinin Korunmasi Hakkinda Bern Sozlesmesidir. Bern Sozlesmesi eser sahibinin
haklariyla ilgilidir. Baglantili haklarla alakali ilk milletlerarasi anlasma ise 1961 yilinda Roma’da
imzalanmistir. Hem sinai mulkiyet hem de telif haklarinin korunmasi amaciyla hazirlanmasina
Diinya Ticaret Orgitiiniin (DTO) dnciiliik ettigi Ticaretle Baglantili Fikri Miilkiyet Antlasmasi
(TRIPS) ise 1994 yilinda kabul edilmistir. 1996 yilinda kabul edilen telif haklari ve icralar ve
fonogramlarla ilgili WIPO internet Anlasmalari ise, dijital teknolojiler ve internetin ortaya
cikardig kolayliklara karsi eser ve baglantili hak sahiplerinin telif haklarinin daha etkili
himayesinin teminini amaclar.

Milletlerarasi sozlesmelerin temel hedefi, telif haklarinin kendisine taraf olan her devletin
hikimran oldugu topraklarda, o devletin vatandasi olmayan hak sahiplerinin haklarinin glicli
bir bicimde hukuki himayesinin saglanmasidir. Bunun icin fikri haklar alaninda asgari
standartlar koyarlar. Bu koruma standartlari s6zlesmeye taraf her lilkede uyulmasi mecburi
olan temel prensipler niteligini tasir. Bu suretle fikri milkiyet hukuku kapsamina giren haklar,
diinya capinda asgari diizeyde ve baglayici standartlarda hukuki himayeye kavusur.

Milletlerarasi antlasma ve sozlesmelerle yer alan prensipler sayesinde yabanci devlet
vatandaslari, haklarin ihlal edildigi devletin ulusal mevzuatinin o devlet vatandasina
sagladigindan daha iyi ve bazen de onlarin da fevkinde himayeye mazhar olabilmektedir. Bunu
saglayan prensipler “ulusal islem” (national treatment), “otomatik koruma” (outomatic



protection) ve “korumanin bagimsizligi” (independence of protection) ilkesidir. Bunlara “asgari
haklar” basligi altinda bir baska prensibi de ilave temek mimkiindir. Bu tebligde 6zellikle Bern
Konvansiyonu esas olmak (izere, TRIPS ve WIPO internet Antlasmalarinda taninan telif
haklarinin s6zkonusu prensipler uyarinca himayesi ve bu himayenin nasil gergeklestigine
Ozetle temas edilmektedir.

Bu cercevede mezk(r sozlesme ve antlasmalarin genel gergevesine ve Tirkiye’'nin bu
mevzuat karsisindaki pozisyonuna kisaca deginilmekte, akabinde ulusal islem, otomatik
koruma, korumanin bagimsizligi ve asgari haklar prensiplerinin mahiyeti, bunlarin Gye
devletlerde tatbiki ve ne tiirden islev gordikleri aciklanmaktadir.

Anahtar Kelimeler: Telif Haklariyla ilgili Milletlerarasi Sézlesmeler, ulusal islem prensibi,
otomatik koruma prensibi, korumanin bagimsizligi prensibi, asgari haklar prensibi

BASIC PRINCIPLES OF INTERNATIONAL LEGAL PROTECTION OF COPYRIGHTS
(Symposium Statement Abstract)

One of the basic features of the products that constitute the subject of intellectual property
law is that they have the ability to circulate in all lands in the world, regardless of geographical
and political borders between countries. Once a work of science, literature, music, art or
cinema becomes public, it is not possible to prevent this work from being used in any country
in the world in a short time or from benefiting from it in various ways by physical measures,
or it is extremely difficult to achieve this. The same phenomenon is valid for goods and services
to which other matters of intellectual property such as invention, trademark and design apply.

The fact that the application of national legal norms protecting intellectual property is limited
to the territory of the state to which it belongs has caused intellectual property goods and
services that have the ability to easily cross country borders to be deprived of legal protection
in other countries. As a result, the developments in the transportation, distribution and
circulation of goods and services, as well as production, in the West with the industrial
revolution, have obliged states to make bilateral and multilateral agreements and contracts
to ensure the protection of the intellectual property products of their own countries and their
citizens in other countries.

In this context, the first international agreements that would serve the protection of
intellectual property on a global scale began to be accepted in the last quarter of the 19th
century. The first example of these in the field of industrial property is the Paris Convention,
which was signed in Paris by 11 states in 1883. The Paris Convention regulates issues related
to patents, utility models, designs (industrial drawings and models), factory and commercial
goods, trade names, geographical indications and unfair competition. However, our subject of
presentation is copyright.

The first accepted amendment to the international protection of copyrights was the Berne
Convention for the Protection of Literary and Artistic Works dated 1886. The Berne
Convention is about the rights of the author. The first international agreement on related



rights was signed in Rome in 1961. The Trade-Related Intellectual Property Agreement (TRIPS),
which was pioneered by the World Trade Organization (WTO), was adopted in 1994 to protect
both industrial property and copyrights. The WIPO internet agreements, adopted in 1996, aim
to provide more effective protection for the copyrights of work and related rights owners
against the conveniences created by digital technologies and the internet.

The aim of international agreements is to ensure effective protection of copyrights in every
country that is party to them. For this reason, they set minimum standards in the field of
intellectual property rights. These protection standards are the basic principles that must be
complied with in every country that is party to the agreement. In this way, rights within the
scope of intellectual property law gain legal protection at a minimum level and binding
standards worldwide.

Thanks to the principles contained in international treaties and agreements, citizens of foreign
states can be protected better than, and sometimes above, the protection provided by the
national legislation of the state where their rights are violated. The principles that ensure this
are "national treatment", "automatic protection" and "independence of protection". It is
possible to add another principle to these under the title of "minimum rights". In this
presentation, the protection of copyrights recognized in the TRIPS and WIPO Internet
Agreements, especially the Berne Convention, in accordance with the said principles and how
this protection is realized are briefly touched upon.

In this context, the general framework of the aforementioned conventions and agreements
and Turkey's position against this legislation are briefly mentioned, and then the nature of the
principles of national action, automatic protection, independence of protection and minimum
rights, their application in member states and what kind of functions they serve are explained.

Key Words: International Conventions on copyright, principle of national treatment, principle
of automatic protection, independence of protection, minimum rights principle



